ADVICE NOTE FOR ATTORNEYS

This Note is not intended to be a full brief on the responsibilities of an Attorney. It is

however meant to be a Users’ Guide in order that an individual appointed and

accepting office as Attorney may be aware of his or her general responsibilities.

An Attorney is really an agent representing the person appointing them. The

legislation governing the position of an Attorney is set out in the Adults with

Incapacity (Scotland) Act 2000 (as amended) and there are certain principles that an

Attorney must follow. The Principles can be summarised as follows:-

Any decision or action taken by an Attorney must be for the benefit of

the Granter of the Power of Attorney.

The Attorney is required to take the least intrusive or restrictive

method of intervention or action on behalf of the adult.

The Attorney is required to take into account the known past and

present wishes of the adult.

The Attorney should consult with “relevant others” (ie the nearest
relatives of the adult, the primary carers, and any other appointee
under the Act (for example a Welfare Guardian). It should be noted,
however that the requirement to consult does not oblige the Attorney
to simply follow the view of the “relevant others” (i.e. the Attorney must

act in what he or she considers to be the best interests of the adult).

The Attorney should endeavour to encourage the skills, training and

education of the adult.



Nowadays, the main purpose of granting a “protective” Power of Attorney is to
ensure that the family of the adult do not require to be forced to resort to a
Financial Guardianship. This involves Court proceedings, is long-winded,
expensive and is the least favourable way of seeking to secure intervention.
If an adult grants a Power of Attorney on a “protective” basis, the problems,
bureaucracy and difficulties of a Financial Guardianship can be avoided and
this can be a great benefit to the adult's family, friends and professional

advisers.

The Office of Public Guardian which is part of the Scottish Court Service was
established in April 2001 following the passing of the Adults with Incapacity
(Scotland) Act by the Scottish Parliament. They are responsible for
supervising the actions of those appointed in terms of the Act to manage the
property and financial affairs of adults who lack the capacity to carry out these
functions for themselves. They also provide a wide range of advice and
guidance together with a Code of Practice. For more information on the

Office of Public Guardian please go to their website www.publicquardian-

scotland.gov.uk. We would strongly recommend that you refer to that website

if you are appointed Attorney and follow the recommended Code of Practice.

An Attorney must always make clear the capacity in which he or she is acting.
An Attorney who fails to make clear that he or she is acting purely as Attorney
for another person may, in fact, find themselves incurring personal liability to
third parties with whom Contracts are agreed. Thus, Attorneys should always
make it clear that they are acting in a representative capacity on behalf of the

Granter of the Power of Attorney.

An Attorney who acts properly, who complies with the recommended
guidelines and Code of Practice of the Office of Public Guardian and who
takes appropriate legal advice where necessary is unlikely to encounter any
difficulty. The message is simple — where you have been appointed to act as
Attorney, this appointment is intended to be in the best interests of the person

who appointed you.
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